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concerning the application of the First President of the Supreme Court of 29 December 2015, 

application of a Group of deputies to the Polish Sejm (Lower Parliament House) of 29 December 2015,

application of a Group of Deputies to the Polish Sejm of 31 December 2015, 

application of the Ombudsman of 8 January 2016, 

application of the National Council of the Judiciary of 15 January 2016

for examination of compliance of the act of 22 December 2015 amending the act on the Constitutional Court (Journal of Laws item 2217) with the Polish Constitution.

1. On 29 December 2015 the First President of the Supreme Court (hereinafter the “I SC President”) filed an application with the Constitutional Court for determination of incompliance of Art. 10 sec. 1, Art. 44 sec. 1 point 1 and sec. 3, Art. 80 sec.2, Art. 87 sec. 2, Art. 99 sec. 1 of the act of 25 June 2015 on the Constitutional Court (the “CC Act”) as they read according to Art. 1 points 3, 9, 10, 12, 14 of the act of 22 December 2015 amending the act on the Constitutional Court (hereinafter the “Amendment Act”) and Art. 2 of the act with Art. 10 sec. 2 and Art. 173 of the Constitution of the Republic of Poland in conjunction with the Preamble, Art. 2 and Art. 45 sec. 1 of the Polish Constitution, on the grounds that by creating a public institution according to a model which prevents its reliable and efficient operation they violate the principles of the rule of law in relation to constitutionality control exercised by the Constitutional Court and the principle of a reasonable legislature, 2) Art. 28a, Art. 36 of the CC Act as they read according to Art. 1 point 5, 7, 8 of the Amendment Act with Art. 10 sec.1, Art. 173 and Art. 195 sec.1 in conjunction with Art. 8 sec. 1 of the Polish Constitution, 3) Art. 8 point 4, Art. 28a, Art. 31 a, Art. 36 sec.1 point 4, Art. 36 point 2 of the CC Act as they read according to Art. 1 point 2, 5, 7 and 8 of the Amendment Act with Art. 119 sec. 1 of the Polish Constitution and Art. 5 of the Amendment Act with Art. 2 in conjunction with Art. 8 and Art. 188 of the Polish Constitution. The application of the I SC President was registered under file no. K 47/15.
2. In their application of 29 December 2015 addressed to the Constitutional Court a Group of Sejm Deputies of the 8th term applied for a determination that the Amendment Act does not comply in entirety with Art. 2, Art.7, Art. 118, Art. 119 sec. 1 and Art. 186 sec. 1 of the Polish Constitution, and in addition with Art. 13 of the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter the “Convention”). The application of the Group of 8th term Sejm Deputies was registered under number K 48/15.
3. On 31 December 2015 another Group of 8th term Sejm Deputies applied to the Constitutional Court for a determination that the Amendment Act in its entirety does not comply with the standards of democratic rule of law under Art. 2 in conjunction with Art. 118 sec. 3 and Art. 119 sec. 1 and Art. 173 in conjunction with Art. 10, as well as Art. 195 sec. 1 of the Polish Constitution, due to the defective mode of its adoption as well as the introduced rules of operation of a constitutional public government body leading to its inoperability and inability to effectively exercise its powers set out in the Polish Constitution. Alternatively, the Group of 8th term Sejm Deputies applied for a determination that 1) Art. 8 point 4 of the CC Act as it reads according to Art. 1 point 2 of the Amendment Act and Art. 36 sec.2 of the CC Act as it reads according to Art. 1 point 8 of the Amendment Act does not comply with Art. 2 and Art. 173 in conjunction with Art. 10 of the Polish Constitution, 2) Art. 10 sec. 1 of the CC Act as it reads according to Art. 1 point 3 of the Amendment Act does not comply with Art. 2, Art. 173 in conjunction with Art. 10 and Art. 195 sec. 1, as well as the rule of efficient operation of public institutions laid out in the Preamble to the Polish Constitution; 3) Art. 28a of the CC Act as it reads according to Art. 1 point 5 of the Amendment Act does not comply with Art. 2, Art. 173 in conjunction with Art. 10 and Art. 195 sec. 1 of the Polish Constitution; 4) Art. 31a of the CC Act as it reads according to Art. 1 point 7 of the Amendment Act, Art. 36 sec. 1 point 4 of the CC Act as it reads according to Art. 1 point 8 of the Amendment Act and Art. 1 point 6 of the Amendment Act do not comply with Art. 2, Art. 180 sec. 1 and 2, Art. 173 in conjunction with Art. 10, with Art. 195 sec. 1, Art. 197 in conjunction with Art. 112 and with Art. 78 of the Polish Constitution, 5) Art. 44 sec. 1 and 3 of the CC Act as it reads according to Art. 1 point 9 of the Amendment Act does not comply with Art. 2, Art. 173 in conjunction with Art. 10 and with the principle of efficient operation of public institutions laid out in the Preamble to the Polish Constitution; 6) Art. 80 sec. 2 of the CC Act as it reads according to Art. 1 point 10 of the Amendment Act does not comply with Art. 2, Art. 173 in conjunction with Art. 10 and with the principle of efficient operation of public institutions laid out in the Preamble to the Polish Constitution, and to the extent it covers applications concerning compliance with the Constitution of budget law and provisional budget law referred to the Constitutional Court by the Polish President, as well as with Art. 224 sec. 2 of the Polish Constitution; 7) Art. 87 sec. 2 and 2a of the CC Act as they read according to Art. 1 point 12 of the Amendment Act do not comply with Art. 2, Art. 45, Art. 173 in conjunction with Art. 10 and the principle of efficient operation of public institutions laid out in the Preamble to the Polish Constitution, and to the extent they cover applications concerning compliance with the Constitution of the budget law and provisional budget law referred to the Constitutional Court by the Polish President, as well as with Art. 224 sec. 2 of the Polish Constitution; 8) Art. 99 sec. 1 of the CC Act as it reads according to Art. 1 point 14 of the Amendment Act does not comply with Art. 2, Art. 190sec. 5, with Art. 173 in conjunction with Art. 10 and the principle of efficient operation of public institutions laid out in the Preamble to the Polish Constitution; 9) Art. 1 point 16 of the of the Amendment Act to the extent it a) revokes Art. 19 and Art. 20 of the CC Act does not comply with Art. 197 in conjunction with Art. 112 of the Polish Constitution and with Art. 173 in conjunction with Art. 10; b) revokes Art. 28 sec. 2 of the CC Act does not comply with Art. 195 sec. 1 and Art. 173 in conjunction with Art. 10 of the Polish Constitution; 10) Art. 2 of the Amendment Act does not comply with Art.2, Art. 173 in conjunction with Art. 10 and with Art. 45 of the Polish Constitution; 11) Art. 3 of the Amendment Act does not comply with Art. 2 of the Polish Constitution while 13) Art. 5 of the Amendment Act does not comply with Art. 2 of the Polish Constitution and the principle of vacatio legis derived therefrom. The application of the second Group of 8th term Sejm Deputies was registered under number K 1/16.
4. In his application of 8 January 2016 the Ombudsman (hereinafter the “Ombudsman”) applied to the Constitutional Court for a determination that 1) the Amendment Act does not comply with Art. 7, Art. 112, Art. 119 sec. 1 and 2 of the Polish Constitution, 2) Art. 1 point 2, point 7 and 8 of the Amendment Act do not comply with Art. 173 in conjunction with Art. 10, Art. 180 sec. 2 and Art. 195 sec. 1 of the Polish Constitution, 3) Art. 1 point 3 of the Amendment Act does not comply with the principle of proper legislation derived from Art. 2 of the Polish Constitution, 4) Art. 1 point 5 of the Amendment Act does not comply with Art. 173 in conjunction with Art. 10 and Art. 195 sec. 1 of the Polish Constitution, 5) Art. 1 point 9 of the Amendment Act does not comply with the principle of proper legislation derived from Art. 2 of the Polish Constitution, Art. 45 sec. 1 , Art. 122 sec. 3 sentence 1 and Art. 188 of the Polish Constitution, as well as Art. 47 of the Charter of Fundamental Rights of the European Union (hereinafter the “CFR”), 6) Art. 1 point 10 of the Amendment Act does not comply with the principle of proper legislation derived from Art. 2 of the Polish Constitution, Art. 45 sec. 1 of the Polish Constitution, as well as Art. 47 CFR, 7) Art. 1 point 12 of the Amendment Act does not comply with the principle of proper legislation derived from Art. 2 of the Polish Constitution, Art. 45 sec. 1 of the Polish Constitution as well as Art. 47 CFR, 8) Art. 1 point 14 of the Amendment Act does not comply with Art. 122 sec. 3, Art. 133 sec. 2, Art. 189 and Art. 190 sec. 5 of the Polish Constitution, 9) Art. 1 point 16 of the Amendment Act to the extent it revokes Art. 19 and Art. 20 of the CC Act does not comply with Art. 173 in conjunction with Art. 10 of the Polish Constitution, 10) Art. 2 of the Amendment Act does not comply with the principle of proper legislation derived from Art. 2 of the Polish Constitution, Art. 45 sec. 1 of the Polish Constitution, as well as Art. 47 CFR, 11) Art. 5 of the Amendment Act does not comply with the principle of legal certainty derived from Art. 2 of the Polish Constitution, with Art. 88 sec. 1 and Art. 188 of the Polish Constitution. The Ombudsman’s application was registered under number K 2/16.
5. On 15 January 2016 the National Council of the Judiciary (hereinafter the “NCJ”) also filed an application to the Constitutional Court requesting a determination that the entire Amendment Act does not comply with Art. 2, Art. 7, Art. 10 sec. 1 and 2, Art. 45 sec. 1, Art. 118, Art. 119 sec. 1 and Art. 123 sec. 1 of the Polish Constitution, due to the fact that a) the legal solutions introduced by the act prevent the Constitutional Court from operating independently of legislative and executive bodies and obstruct the Constitutional Court’s ability to exercise efficient and reliable control of normative acts in respect of their compliance with the Constitution, leading to a paralysis of the Constitutional Court, b) the process of passing the act was defective because, although it was a piece of legislation affecting the government system, the Sejm at its own initiative adopted an urgent procedure of passing the act, in addition to a breach of the constitutional principle of considering a draft bill in three readings due to the fact that during the second reading the Sejm, following a motion of the Legislative Commission, passed amendments which dramatically changed the nature of the draft in comparison with the draft presented in the first reading, while to the extent these amendments applied to disciplinary proceedings against judges of the Constitutional Court and the rules of removing them from office, they were not related in any way with the draft presented during the first reading in the Sejm; 2) Art. 1 point 15 of the Amendment Act does not comply with Art. 2 sec. 7, Art. 8 sec. 1 and 2, Art. 131 sec. 1 and Art. 197 of the Polish Constitution due to the fact that it revoked Chapter 10 of the CC Act governing proceedings concerning determination of an obstacle in holding office by the President of Poland, with simultaneous absence of any other provision of statutory rank regulating the above matter, despite the fact that in Art. 197 the Polish Constitution introduces a requirement of statutory regulation of the organization of the Constitutional Court and the course of proceedings before the Court, 3) Art. 5 of the Amendment Act does not comply with Art. 2, Art. 7, Art. 8 sec. 1 and 2, Art. 45 sec. 1 of the Constitution in connection with Art. 6 of the Convention and Art. 188 of the Polish Constitution due to the fact that the act came into force on the date of its publication without setting an appropriate period of vacatio legis, the result being that a) participants in the proceedings pending before the Constitutional Court before the effective date of the Amendment Act have been deprived of the ability to become acquainted with the introduced changes although these changes directly affect their legal interests (such as the need to change already set hearing dates and adjudicating panels), thus undermining citizens’ confidence in the state and its bodies, b) the Constitutional Court was deprived of the ability to prepare itself in terms of organization to the standards and requirements introduced by the Amendment Act, in particular it was impossible to determine a new calendar of hearings and sessions in advance which would provide for cases to be heard in the order they were received, and to notify participants of the proceedings about cancelled hearing dates, or to appoint new adjudicating panels in accordance with the introduced regulations, which may cause a paralysis of the Court and excessively lengthen proceedings, c) the Constitutional Court was deprived of the ability to examine compliance of the provisions of the Amendment Act with the Constitution before their effective date, 4) Art. 8 point 4in conjunction with Art. 36 sec. 1 point 4, Art. 36 sec. 2 and Art. 31a sec. 1, 2 and 3 of the CC Act as they read according to Art. 1 point 2, 7 and 8 of the Amendment Act to the extent they deprive the General Assembly of Judges of the Constitutional Court of the power to determine expiry of a Constitutional Court judge’s mandate and transfer the power to remove a Constitutional Court judge from office to the Sejm (a legislative body) which results in expiry of a mandate, while the powers granted to the President and Minister of Justice to file an application for removing a judge from office are in conflict with Art. 2, Art.7, Art.8 sec. 1 and 2, Art. 10 sec. 1 and 2, Art. 173, Art. 194 sec.1 , Art. 195 sec. 1 and 2 of the Polish Constitution by violating the principle of separation of powers and introducing the ability for the legislative body to infringe upon the powers of the judiciary, which results in breaching the independence of the Constitutional Court and independence of its judges, 5) Art. 28a of the CC Act as it reads according to Art. 1 point 5 of the Amendment Act to the extent it provides for the ability to commence disciplinary proceedings against a judge of the Constitutional Court on a motion of the President of Poland and the Minister of Justice, does not comply with Art. 2, Art.7 , Art. 8 sec. 1 and 2, Art. 10 sec. 1 and 2, Art. 173, Art. 195 sec. 1 and 2 of the Polish Constitution because it violates the principle of separation of powers and introduces the ability for the legislative body to infringe upon the powers of the judiciary, which results in violation of the independence of the Constitutional Court and independence of its judges, 6) Art. 44 sec. 3 in conjunction with Art. 99 sec. 1of the CC Act as it reads according to Art. 1 point 9 and 14 of the Amendment Act does not comply with  Art. 2, Art.7, Art. 8 sec. 1 and 2, Art. 45 sec. 1 of the Polish Constitution in conjunction with Art. 6 of the Convention, Art. 190 sec. 5 and Art. 197 of the Polish Constitution by introducing a qualified 2/3 majority in the attendance of at least 13 judges required for the Constitutional Court to issue a judgment, despite the fact that in Art. 190 sec. 5 the Constitution stipulates that the judgments of the Constitutional Court are passed by an “ordinary” and not a “qualified” majority of votes. The NCJ application was registered under number K 4/16.
6. In his decisions of 29 December 2015, 7 January 2016, 8 January 2016 and 15 January 2016 the President of the Constitutional Court combined the cases brought by the applications of the I SC President, two applications of the Groups of 8th term Sejm Deputies, the Ombudsman’s application and the NCJ application to be heard jointly under case no. K 47/15. By a decision of 14 January 2016 the Constitutional Court decided to hear the above applications at a hearing.
7. In his letter of 14 January 2016 the President of the Polish Bar Council requested the Constitutional Court for permission for the Polish Bar Council (the “PBC”) to present an amicus curiae opinion concerning the applications combined for joint hearing under number K 47/15, indicating that the issues being the object of the applications to the Constitutional Court create justified constitutional doubts, while the constitutional control models indicated in the applications which also refer to the principle of democratic rule of law, separation and balance of powers, autonomy and independence of the judiciary and independence of constitutional judges as well as the right to a fair trial, for obvious reasons, lie within the area of constant interest for the Polish Bar Council. In its letters of 20 and 28 January 2016 the Constitutional Court permitted the Polish Bar Council to submit an amicus curiae opinion in the case.
8. Pursuant to Art. 1 sec. 1 of the act of 26 May 1982, Law on the Bar (Journal of Laws 2015, item 615) the objective of the Bar, which consists of all advocates and trainee advocates, is to provide legal assistance, cooperate in the protection of the rights and freedoms of citizens and in shaping and application of law. Exercising its statutory rights and tasks the PBC undertakes activities to protect human rights and freedoms by identifying instances of violation of human rights in contemporary social life and indicating the means to remove and prevent them in the future.
9. Considering the statutory rights and tasks of the Bar the PBC presents its position in the present case from the point of view of the need to guarantee and protect civil rights and freedoms, which it is appointed to protect. The comments provided in this opinion are not aimed to repeat the lengthy arguments presented by the Applicants to the Constitutional Court, but to present the Bar’s position, concentrating around the essential issues being the object of analysis in the case.

10. In the assessment of the Polish Bar Council the determination of the Constitutional Court in this case will essentially relate to the issue of the protected right to a fair trial guaranteed by Art. 45 sec. 1  of the Polish Constitution (and additionally guaranteed by Art. 6 sec. 1 of the Convention, Art. 14 sec. 1 of the International Covenant on Civil and Political Rights (the “ICCPR”) and Art. 47 CFR), and consequently protection of all the constitutional rights and freedoms of an individual, which the constitutional complaints and legal questions addressed to the Constitutional Court by common courts, administrative courts and the Supreme Court which hear citizens’ cases are set out to protect.
11. In the PBC’s opinion the Constitutional Court’s determination in the case is necessary to remove the doubts concerning the act which regulates proceedings before the Constitutional Court, which is in turn required to provide the appellants and other participants in proceedings with certainty as to the rules of procedure applicable in the proceedings before the Constitutional Court, as well as compliance of the legislative solutions adopted by the legislative body with the Polish Constitution, which affects exercising the right to a fair trial in proceedings before the Constitutional Court, including the aspect involving the right to have a case heard and determined without undue delay.
12. In addition, the Polish Bar Council would like to present its position in relation to the formal and legal grounds on which the Constitutional Court ought to proceed in hearing the applications filed in these proceedings, in addition to the ability to disregard the provisions of the Amendment Act when hearing the application of the I SC President, the applications of the Groups of 8th term Sejm Deputies, the Ombudsman’s application and the NCJ application.
POSITION OF THE POLISH BAR COUNCIL ON THE ADMISSIBILITY OF DISREGARDING THE PROVISIONS OF THE AMENDMENT ACT WHEN EXAMINING ITS CONSTITUTIONALITY

13. First of all the Polish Bar Council would like to present its approach to the most important issue in the present case, namely the admissibility of disregarding the provisions of the Amendment Act in the process of examining its constitutionality. During thirty years of its activity the Constitutional Court was never faced with a similar problem. In the PBC’s assessment when solving this issue five factors ought to be taken into account, associated with the legal status created by the Amendment Act and by the activities of legislative and executive bodies which affect the operation of the Constitutional Court. 
14. First, the Constitutional Court is presently composed of twelve judges authorized to adjudicate. This is a result of the negligence of the President of Poland who, acting in breach of the provisions of the CC Act, until the date of this amicus curiae opinion refused to take an oath from three Constitutional Court judges legitimately elected by the Polish Sejm of the 7th term. In its judgment of 3 December 2015 issued in case no. K 34/15 the Constitutional Court unequivocally determined that “Art. 21 sec. 1 of the Act on the Constitutional Court, understood otherwise than providing for the duty of the President of the Republic of Poland to promptly take an oath from a Court judge elected by the Sejm, does not comply with Art. 194 sec. 1 of the Constitution”. Secondly, the Amendment Act stipulates as a matter of principle that the Constitutional Court must adjudicate en banc, this being understood as at least thirteen Constitutional Court judges (cf. Art. 44 sec. 1 point 1 and sec. 3 of the CC Act as it reads according to the Amendment Act). Thirdly, according to Art. 80 sec. 2 of the CC Act as it reads according to the Amendment Act, the dates of hearings or private sessions at which applications are heard must be set according to the order of receipt of the cases by the Constitutional Court, and Art. 87 sec. 2 of the CC Act as it reads according to the Amendment Act stipulates that a hearing cannot take place earlier than 3 months from the date of service to the participants in the proceedings of a notice about its date, and for cases adjudicated en banc, not earlier than 6 months. The interim provisions contained in Art. 2 of the Amendment Act stipulate that the above rules also apply to proceedings issued and not completed before the effective date of the Amendment Act. Fourthly, in cases where the Constitutional Tribunal must adjudicate en banc, a qualified majority of two thirds is required despite the fact that in Art. 190  sec.2 the Polish Constitution expressly states that the judgments of the Constitutional Court are passed by a majority of votes without indicating that it may mean any other than an ordinary majority. Fifthly, Art. 5 of the Amendment Act caused the act to come into force on the date of publication, without adherence to the appropriate period of vacatio legis required by Art. 2 of the Polish Constitution.
15. The overall effect of all the above factors is that the Constitutional Court is not only unable to examine the provisions of the Amendment Act according to the procedure therein stipulated, but is actually unable to perform most of its constitutional duties. This situation cannot be accepted in the light of the constitutional principle of the rule of law, separation of powers, independence of the judiciary, democratic state and right to a fair trial.

16. All the Applicants noted the problem associated with the legal status created on the grounds of the Amendment Act, which came into effect on the date of its publication in the Journal of Laws of the Republic of Poland. The I SC President requested that the Constitutional Court, acting on the grounds of Art. 8 sec. 2 and Art. 188 of the Polish Constitution, issue a judgment on the application on the basis of the provisions of the CC Act as it read before the amendments introduced by the challenged Amendment Act. In the reasoning of her application the I SC President asserted that “since the legislator deprives the Constitutional Court of the ability to give judgment on a specific act, namely an act which significantly changes the mode of operation of the Constitutional Court, this type of action cannot enjoy protection in a country governed by democratic rule of law because it constitutes avoidance of Art. 188 of the Constitution. As such the Amendment Act cannot benefit from implied compliance with the Constitution from the moment of its announcement in the publication body, as in this case such avoidance would be accepted by the legal order. In these circumstances, since the provisions of the Constitution, specifically Art. 8 sec. 2, apply directly, the Constitutional Court may, on the grounds of Art. 188 of the Constitution, determine its own competence to adjudicate in the matter of the Amendment Act not on the grounds of the provisions of that act, but on the grounds of previously applicable provisions regardless of the fact that the Amendment Act excludes the application of such previous provisions. A remedy preventing gross violation of Art. 8 sec. 1 in conjunction with Art. 188 of the Polish Constitution would be to hear the application on the grounds of the provisions of the Act on the Constitutional Court as it was before the changes introduced by the Amendment Act. It is to be accepted that adjusting the operation of the Constitutional Court to rules stipulated in an act, the constitutionality of which the Constitutional Court cannot examine before its entry into force, must be considered contrary with the democratic rule of law.“
17. The Group of 8th term Sejm Deputies, Applicants in the case registered under K 48/15, requested that “this application be heard en banc, on the basis of the previous procedure defined by the provisions of the CC Act in its previous wording due to the obvious inability to accept implied constitutionality of the challenged provisions of the Amendment Act. By operation of Art. 195 sec. 1 of the Constitution judges of the Constitutional Court are independent in exercising their powers and are only subject to the Constitution. This means that quashing implied constitutionality ought to lead to a refusal by the Constitutional Court to apply the unconstitutional provision. The Court is the sole authority competent to rule in matters of compliance of legislative acts with the Constitution and as such it may examine any act passed by the Sejm. The Sejm has no authority to limit the cognizance of the Constitutional Court”. In addition, it was indicated that “since pursuant to Art. 195 sec. 1 of the Constitution constitutional judges are subject only to the Constitution, they cannot at the same time treat evident unconstitutionality of a legislative act per non est, even if it has not yet been formally removed from circulation (cf. K. Gonera, E. Łętowska, Article 190 of the Constitution and its consequences in judicial practice, Państwo i Prawo issue 1/2003, pg. 14), or even when it has not yet been formally ruled unconstitutional. In this respect the guarantee under Art. 8 sec. 2 of the Constitution must also be taken into account. In these circumstances direct application of the Constitution may and ought to take the form of autonomous application. The Constitution ought to be an autonomous ground for adjudication by the Court. In view of the foregoing there should be no doubt that in the present case the Court ought to adjudicate on the grounds of constitutional standards, with the unconstitutional provisions of the Amendment Act not binding the Court. It is to be emphasized that the Constitutional Court is authorized to rule on the constitutionality of any legislative act and the Sejm is not authorized to limit this competence by an ordinary legislative act”.
18. The Group of 8th term Sejm Deputies, the Applicant in the case registered under number K 1/16, took a similar approach indicating that “in addition the Applicant requests the Constitutional Court, acting on the grounds of Art. 188 sec. 1 in conjunction with Art. 8 sec. 2 and Art. 195 sec. 1 of the Polish Constitution, to hear this application on the basis of directly applied provisions of the Polish Constitution and the CC Act as it read before the effective date of the Amendment Act. As such, that the Constitutional Court does not apply the provisions of the Amendment in its adjudication. The Applicant justifies this request by the fact that the provisions of the Amendment Act are the object of constitutional review, as such taking them into account for issuing a judgment and subsequent determination of unconstitutionality would lead to issuing a ruling on the grounds of unconstitutional regulations. There is also a high risk that acting on the basis of the provisions of the Act on the Constitutional Court as it reads after the Amendment Act the Constitutional Court, would lose the ability to exercise its powers effectively as defined in Art. 79, Art. 188 point 1-4 and Art. 193 of the Polish Constitution”.
19. A request to the same effect with regard to examining the Amendment Act its omitting its provisions was submitted in the application of the NCJ, the Applicant in the case registered under number K 4/16. The Ombudsman on the other hand, in his application registered under number K 2/16, noted that “entry into force without the required adjustment period, as indicated above, of an unconstitutional act amending the Constitutional Court Act results in the Constitutional Court not being able to adjudicate on its basis because any judgment issued on the basis of the amended regulations would lead to a violation of the Constitution”. The Ombudsman believes that “an act enjoys implied constitutionality, but once it is challenged before the Constitutional Court, this implication, to the extent it applies to exercising the official powers of a Constitutional Court judge, no longer applies to the Court’s judges. With regard to their adjudication the judges are, by operation of Art. 195 sec. 1 of the Polish Constitution, subject “only to the Constitution”. This means that a Constitutional Court judge, when reviewing compliance of a legislative act with the Constitution, is obliged to apply the Constitution directly (Art. 8 sec. 2 of the Polish Constitution). In case of an act amending the Constitutional Court Act this does not necessarily mean refusal to apply the entire act. In the Ombudsman’s assessment it is sufficient in this case to refuse to apply Art. 5 of the act, which stipulates that the act comes into effect on the date of publication. This provision (…) even “at first glance” and without the need of profound legal analysis, is an unconstitutional one. In addition, it was introduced into legal circulation in order to prevent the Constitutional Court from examining compliance with the Constitution of individual solutions contained in the Amendment Act. Refusal to apply Art. 5 of the act amending the Constitutional Court Act on the grounds of Art. 195 sec.1  of the Polish Constitution opens the way to examining compliance of the entire act with the Constitution on the grounds of previous regulations governing proceedings before the Constitutional Court”.
20. The Polish Bar Council fully shares the Applicants’ approach with regard to the need to examine the constitutionality of the Amendment Act avoiding its provisions, especially, as the Ombudsman rightly indicated, disregarding Art. 5 which, by introducing an unconstitutional regulation concerning the entry into force of the Amendment Act, was aimed to achieve only one legal objective, namely to deprive the Constitutional Court of the ability to examine the amendment introduced by the act of 22 December 2015. Due to the fact that the proposed solution prevents the constitutional judicial body from performing its functions the Polish Bar Council shares the argument presented by the Applicants concerning the construction of Art. 8 sec. 2 in conjunction with Art. 195 sec. 1 of the Polish Constitution. The standard derived from these provisions authorizes the Constitutional Court to adjudicate directly on the grounds of the provisions of the Constitution, disregarding the provisions of the Amendment Act.
21. This notwithstanding, the Polish Bar Council would like to point to another constitutionally based reason for the Constitutional Court to disregard the provisions of the Amendment Act for the purpose of examining case no. K 47/15, subject to the reservation that that the reason is not inconsistent with the argument based on Art. 8 and Art. 195 of the Constitution.
22. Pursuant to Art. 91 sec. 1 of the Polish Constitution, a ratified international agreement, after its publication in the Journal of Laws of the Republic of Poland, becomes a part of domestic legal order and is applied directly, unless its application depends on passing a legislative act. On the other hand, Art. 91 sec. 2 of the Constitution stipulates that an international agreement ratified by prior agreement expressed in a legislative act (hereinafter the “International Agreement”) prevails over an act if the act is inconstant with the agreement. The structure of “prevalence” of an International Agreement over a legislative act defined in Art. 91 sec. 2 of the Polish Constitution has important practical consequences, which can be described as follows.
23. First, the effect of “prevalence” of an International Agreement over a legislative act is structurally different from the regulation contained in Art. 188 point 2 of the Polish Constitution. The latter provision provides for the competence of the Constitutional Court to examine compliance of a legislative act with a ratified International Agreement which required prior consent by means of a legislative act. However, the procedure stipulated by Art. 188 point 2 of the Polish Constitution is applicable when an applicant or court presenting a legal question challenges compliance of a national law with an International Agreement indicating the provision or provisions of the latter as a control model. In these circumstances the Constitutional Court examines compliance of an act with the International Agreement in the same way that it examines compliance of an act with the Polish Constitution. 
24. In addition, the effect of “prevalence” of an International Agreement resulting from Art. 91 sec. 2 of the Polish Constitution makes it possible, without formal elimination of an act inconsistent with the International Agreement from the legal order, to omit the statutory norm in the process of application of law. In other words, “prevalence” of an International Agreement means that any public government body (including the Constitutional Court) has the right and obligation to refuse to apply a provision of an act in the course of an examined case if a comparison of the statutory provision with a provision of an International Agreement reveals an irremovable conflict (cf. for instance the judgment of the Provincial Administrative Court in Gliwice of 27 September 2011, case no. I SA/GI 760/11). Such omission may take place both in the judgment concluding the proceedings, that is when the body or court issues a determination on the merits on the grounds of standards set out in the treaty disregarding national law, as well as in the course of proceedings and before passing judgment, when the determined conflict between the act and the international agreement stands in the way of the proceedings.
25. Thirdly, the principle of “prevalence” may be applied only to standards laid out in international treaties (at this point the regulation stipulated by Art. 91 sec. 3 of the Polish Constitution must be omitted). The Constitution does not provide for a similar “prevalence” effect of constitutional provisions in case of conflict of a statutory standard with the Constitution.
26. The above is confirmed by the jurisprudence of the Constitutional Court. In the en banc decision of the Constitutional Court of 19 December 2006 (case no. P 37/05, OTK-A 2006/11/177) the Constitutional Court presented the opinion that Art. 91 sec. 2 of the Polish Constitution contained a basic mechanism for removing potential conflicts with the standards of national law. Although by placing international agreements in a superior position in the hierarchy in relation to legislative acts, the builders of the system of government created an area for reviewing the legality of legislative acts from the point of view of their compliance with ratified international agreements whose ratification required prior approval in the form of an act (Art. 188 point 2 of the Polish Constitution), it is essentially to be accepted that there is a preference for removing conflicts between domestic and international law at the level of applying law, which is a more operative and flexible mechanism than the formal legality review exercised by the Constitutional Court.
27. Application in the present case of the concept referring to the structure of “prevalence” of an International Agreement before a legislative act described above requires two supplementary comments. First, the argument based on the assumption that it is impossible to refuse to apply the provisions of a legislative act before their implied constitutionality is formally quashed becomes groundless. Second, application by the Constitutional Court of the concept of “prevalence” at the stage of examining a case and before passing judgment does not lead to adjudication beyond the scope indicated in the applications, according to the complaint principle. The Polish Bar Council, whilst presenting its own position on the case in order to provide the Constitutional Court with all possible assistance in its examination, brings for the Court’s consideration the possibility to make use of standards which apply to international agreements solely as a legal tool, which will enable the Constitutional Court, in its examination of compliance of the Amendment Act with the Constitution, to disregard in the course of its proceedings those provisions of the Amendment Act which prevent it from appointing an adjudicating panel composed of twelve judges, issuing a decision to refer the matter to a hearing omitting the procedure set out in Art. 80 sec. 2 of the CC Act, and the qualified majority requirement for passing a judgment stipulated in Art. 99 sec. 1 of the CC Act.
Position of the Polish Bar Council concerning compliance of the provisions of the Amendment Act with the Polish Constitution.
28. Referring to the allegations raised by the Applicants concerning incompliance of the Amendment Act with the provisions of the Polish Constitution the PBC would first of all like to indicate, in line with the application of the I SC President, the applications of the Groups of 8th term Sejm Deputies and the Ombudsman’s and NCJ’s applications, that the Amendment Act, for reasons of the procedure leading to its adoption, does not comply in entirety with at least one principle of democratic rule of law derived from Art. 2 of the Polish Constitution, namely the principle of legalism under Art. 7 of the Constitution, the principle of tripartite division of powers under Art. 10 of the Polish Constitution and the principle of hearing draft bills in three readings, as per Art. 119 sec. 1 and 2 of the Constitution.

29. Work on the Amendment Act was exceptionally hurried, as described in detail by the Applicants in the present case. Both the speed of proceeding on the draft as well as the times of day when legislative work on the draft was carried out and the mode of conducting parliamentary debate on it (in the Commissions, with special attention to repetition of the vote on the break in the session of the Legislative Commission, as well as in plenary sessions) raise very serious doubts as to respect for fundamental democratic standards which characterize modern European countries. Already at the stage of parliamentary work, in its letter of 22 December 2015, the Polish Bar Council requested the Speaker of the Polish Sejm to suspend proceeding the draft in the 2nd and 3rd reading and to hold a vote on the draft of the Amendment Act in order to enable the entitled entities, the National Council of the Judiciary and the Supreme Court, as well as representatives of civic society, to present their opinions on the draft and the amendments already adopted (i.e. on 21 December 2015), which considerably exceeded the original scope of the draft and created very serious constitutional concerns
 on account of their contents. Further course of the proceedings on the Amendment Act revealed that the entitled entities were in fact deprived of the ability to present their position on the merits due to the amendments to the draft, while parliamentarians were deprived of the ability to hold an effective and substantive debate on the draft bill.
30. Considering the scope of changes introduced by 19 amendments to the draft on 21 December 2015, specifically amendments no. 2, 5, 6 and 7 referring to Art. 1 point 2, point 5, point 7 and 8 of the Amendment Act, and comparing the adopted text of the act with parliamentary print no. 122, the Polish Bar Council notes that the scope of these changes was so wide that it exceeded the term “amendment”, and as such was not submitted for three readings required by Art. 119 sec. 1 of the Polish Constitution. The scope of legislative novelty in the amendments to the draft Amendment Act submitted and passed at the session of the Sejm’s Legislative Commission on 22 December 2015 was so wide that these issues ought to be an object of separate proceedings and should not be included in the work of the Legislative Commission in the way it was carried out when processing the Amendment Act.
31. Finally, in the PBC’s opinion, it is impossible to accept that the draft Amendment Act, first processed under print no. 122 and subsequently number 144, actually fulfilled the requirement of submission to three readings as this standard is understood by the Constitutional Court. In the PBC’s opinion this determines that the Amendment Act does not comply with the Polish Constitution due to the fact that the procedure of passing it was defective and the standards required of the legislative process by the provisions of the Constitution were not met. On the sidelines, in alignment with the arguments presented by the Applicants in the present case, the Polish Bar Council would like to emphasize that the draft Amendment Act was not accompanied by a proper, comprehensive justification. 
32. The Polish Bar Council recalls that in line with existing adjudication of the Constitutional Court, the principle of three readings laid out in Art. 119 sec. 1 of the Polish Constitution, “is not to be understood only formally, i.e. as a requirement to consider three times a draft bill marked in the same way. This construction would be contrary with the ratio legis of the provision, the intention of which was without any doubt to achieve a further reaching formalization of the legislative process and eliminate the possibility to introduce, in a regulation procedure known to Polish parliamentary law, a less complicated system of two readings. The purpose served by the principle of three readings is to consider the draft bill in the most detailed and meticulous manner, and consequently to eliminate the possibility of passing incidental or poor quality legislative solutions. This must also be seen in the context of the intention to make the Sejm’s work more efficient. With these assumptions in mind it is to be stated that the principle of three readings means that the Sejm is required to consider the same draft in substantive, not only technical terms. As such there must be an “identity of scope” in the considered draft, which of course cannot be understood as leading to extremes. The principle of three readings would be partly unreasonable if one draft in unchanged form were to be considered by the Sejm three times. However, a situation where a draft submitted by the relevant commission in line with the Rules of Procedure of the Sejm and constituting the object of the 2nd reading was so different from the “starting point” that it was essentially a new draft, must be considered a breach of Art. 119 sec. 1 of the Constitution” (judgment of the Constitutional Court of 24 March 2004, case no. K 37/03).
33. Regardless of the foregoing, in line with the argument presented by the Applicants in the present case, the Polish Bar Council also points that the provisions of the Amendment Act, i.e. Art. 1 point 9 which amends Art. 44 sec. 3 of the CC Act, Art. 1 point 10 which amends Art. 80 sec. 2 of the CC Act, Art. 1 point 12 which amends Art. 87 sec. 2 of the CC Act, Art. 1 point 14 which amends Art. 99 sec. 1 of the CC Act and Art. 5 of the Amendment Act, do not comply with the principle of democratic rule of law as derived from Art. 2 of the Polish Constitution, the principle of tripartite division of powers as per Art. 10 sec. 2 of the Constitution, principle of autonomy and independence of the judiciary as per Art. 173 of the Constitution, and most of all, threaten the effective exercise of the right to a fair trial guaranteed by Art. 45 sec. 1 of the Polish Constitution, Art. 6 sec. 1 of the Convention and Art. 14 sec. 1 ICCPR  and Art. 47 CFR.
34. Art. 45 sec. 1 of the Polish Constitution guarantees everyone the right to a fair and open hearing of his or her case without undue delay by an appropriate, independent and impartial court. Further, Art. 6 sec. 1 of the Constitution stipulates that everyone has the right to have his or her case heard justly and publicly in a reasonable time by an independent and impartial court appointed by statute for the purpose of determining his or her rights and duties of civil nature or the grounds for charges raised in a criminal case. Art. 14 sec. 1 ICCPR contains the same regulation. A broader formula, not limited only to civil and criminal cases, is to be found in Art. 47 CFR, whereby everyone is entitled to have his or her case heard in a reasonable time by an independent and impartial court previously appointed by statute.
35. In the opinion of the Polish Bar Council the provisions of the Amendment Act, i.e. Art. 1 point 9 amending Art. 44 sec. 3 of the CC Act, Art. 1 point 10 amending Art. 80 sec. 2 of the CC Act, Art. 1 point 12 amending Art. 87 sec. 2 of the CC Act, Art. 1 point 14 amending Art. 99 sec. 1 of the CC Act and Art. 5 of the Amendment Act, contain solutions which are not only in conflict with the provisions of the Polish Constitution, but also with the abovementioned international regulations specifying the elements of the right to a fair trial. In international regulations the right to a fair trial is understood similarly as in Art. 45 sec. 1 of the Polish Constitution, i.e. as the right of access to a court, procedural justice and the right to execute judgments (in civil cases), or as the right of access to a court, organizational guarantees (independent and impartial court appointed by statute) and a guarantee of fair proceedings in the broader sense
. An obvious element of the right to a fair trial is the right to have the case heard without undue delay and the right to have the case heard on the merits by an appropriate court.
36. The jurisprudence of the European Court of Human Rights (ECHR) in Strasbourg indicates that Art. 6 of the Convention also applies to constitutional jurisdiction if the outcome of the case may affect civil rights or the grounds for charges in a criminal case (Ruiz Mateos vs. Spain, ECHR judgment of 23 June 1993 application no. 12952/87, § 59 of the judgment, Mianowicz vs. FRG, ECHR judgment of  18 October 2010, application no. 42505/98, §45 of the judgment)
. Moreover, due to the fact that the Constitutional Court is authorized to request preliminary rulings of the EU Court of Justice on the grounds of Art. 267 of the Treaty on the Functioning of the European Union, the Amendment Act fulfills the requirement set out in Art. 51 of the CFR, whereby “The provisions of this Charter are addressed to the institutions and bodies of the Union with due regard for the principle of subsidiarity and to the Member States only when they are implementing Union Law”.
 This indicates therefore that Art. 47 CFR may provide a control model for the assessment of the Amendment Act, with the rights and duties under the CFR being understood in the same way as the corresponding regulations of the Convention.
37. In the opinion of the Polish Bar Council the Amendment Act violates the right to a fair trial within the meaning of Art. 45 sec. 1 of the Polish Constitution, Art. 6 sec. 1 of the Convention, Art. 14 sec. 1 ICCPR and Art. 47 CFR because by paralyzing the work of the Constitutional Court it deprives citizens of their right to legal protection before a constitutional court, or at least obstructs exercising this right to an unacceptable degree.
38. By virtue of its Art. 1 point 10 the Amendment Act added to the current CC Act Art. 80 sec. 2, whereby “the dates of hearings or private sessions at which applications are heard are set according to the order of their receipt by the Court”. The requirement introduced by Art. 80 sec. 2 of the CC Act to set hearing dates in the order of the receipt of cases by the Court may prevent issuing a judgment in a case which requires a particularly prompt determination on account of the interests of the citizen affected by the examination of constitutionality of the law applied to him. In his reasoning for the application of 8 January 2016  the Ombudsman rightly pointed to the fact that the scope of the above provision does not embrace cases concerning constitutional complaints and legal questions which may purport to be determined by the Constitutional Court avoiding the order of receipt.  However, as the Ombudsman notes, the legislator associated hearing dates (and private sessions) at which applications are heard not with the order of receipt of such applications, but with the order of receipt of all cases, that is including constitutional complaints and legal questions, which means that Art. 80 sec. 2 of the CC Act is internally contradictory. A regulation so formulated means that lege non distinguente all applications addressed by all entitled entities will be heard in the order of receipt of cases by the Constitutional Court.
39. With regard do Art. 1 point 10 which adds Art. 80 sec. 2 to the CC Act, the Polish Bar Council underlines that the requirement that the Constitutional Court must hear the cases brought before it in the order of receipt is a solution which threatens not only exercising the right to a fair trial and having a case heard without undue delay, within the meaning of fundamental individual rights, but also an irrational solution actually depriving the state of basic security in circumstances when it may be necessary for the Constitutional Court to issue a judgment outside the catalogue set out in Art. 188 sec. 1 – 3 and Art. 5 of the Constitution, concerning determination of obstacles in holding office by the President of Poland, determination of compliance with the Polish Constitution of the objectives or activities of political parties, or resolving a competence dispute between constitutional central government bodies.
40. The Polish Bar Council points that the legislature, acting in accordance with the principle of division of powers and additionally respecting the autonomy and independence of the judiciary, is not authorized to interfere with the mode of operation of the constitutional court by imposing a requirement to process cases which it receives in an order defined in advance by the legislature. This solution, even from the practical point of view, makes it impossible for the Constitutional Court to manage the cases it receives or issue judgments in situations of urgency or even crisis from the point of view of protecting the interests of the state.

41. Apart from the hierarchical control of the standards of generally applicable provisions of law, pursuant to Art. 188 point 4 of the Constitution the Constitutional Court rules in the matter of compliance with the Constitution of the objectives and activities of political parties, pursuant to Art. 189 of the Constitution it resolves competence disputes between constitutional central government bodies, and in accordance with Art. 131 sec. 1 of the Constitution it determines the existence of an obstacle in holding office by the President of Poland. The above proceedings are initiated by an appropriate application filed by authorized entities. Imposing on the Constitutional Court the duty to hear cases (applications) in the order of receipt will deprive the Court of the ability to issue a judgment outside the order of receipt even in situations when it will be necessary to deliver a judgment quickly in order to maintain continuity of state government. In addition, also in cases initiated by applications of authorized entities it may be necessary for the Constitutional Court to issue a judgment forthwith in order to promptly eliminate an unconstitutional standard which violates individual rights and freedoms from legal circulation. The regulations on the Constitutional Court adopted by a decision of the legislature should not prevent the Constitutional Court from issuing a judgment on application of the President of Poland filed according to the procedure of preventive control because in practice this may prevent the entry into force of a legislative act passed by the Polish Parliament, as the Constitutional Court will first be obliged to hear cases which it received earlier. In the context of applications filed with the Constitutional Court by the President of Poland according to the process of preventive control it is also possible that, since the Constitutional Court will be deprived of the ability to promptly consider the President’s application for examining a legislative act executing the Constitutional Court’s judgment overruling provisions of law after several months or over a year, a gap will be created in the law. For the above reasons the Amendment Act deprives the Constitutional Court of the ability to hear a case outside the order of receipt, which may lead to considerable difficulties, if not making it entirely impossible to exercise its constitutional powers.
42. In its Art. 1 point 9 the Amendment Act changed the previous Art. 44 of the CC Act by introducing in Art. 44 sec. 3 of the CC Act a requirement that cases heard by the Constitutional Court en banc must be considered by at least 13 CC judges. The Polish Bar Council would like to point that the introduced qualified majority requirement may in practice make it entirely impossible for the Constitutional Court to deliver judgment in a case, and as such to deliver a judgment affecting the protection of an individual’s constitutional rights and freedoms. It is to be underlined that imposing on the Constitutional Court the duty to hear cases en banc by a panel of at least 13 judges was not supplemented by introducing any regulations which could apply in situations where it would be impossible to compose a full panel of 13 judges for objective reasons, independent of the constitutional court or its judges. The inability for the Constitutional Court to give judgment en banc may prevent it from issuing a judgment in an important case from the point of view of civil rights and freedoms. This situation may threaten effective protection of all individual rights and freedoms guaranteed by the Polish Constitution.
43. The Polish Bar Council is also critical of the changes introduced by Art. 1 point 12 of the Amendment Act, which changes Art. 87 sec.2 of the CC Act. Pursuant to the amended Art. 87 sec. 2 of the CC Act, “a hearing cannot take place earlier than three months after the date of receipt by the participants in the proceedings of a notification about the hearing date, and for cases adjudicated en banc, after six months”. In the opinion of the Polish Bar Council this solution violates the right to a fair trial, specifically the aspect of having a case heard without undue delay, as it requires the Constitutional Court to refrain from giving judgment at a hearing for a period of at least 3 or even 6 months, which significantly, and unjustifiably, extends the course of proceedings before the Constitutional Court.

44. In the opinion of the Polish Bar Council based on the practical experience of advocates acting as counsel to appellants in proceedings before the Constitutional Court, the 14 day period previously provided for in Art. 87 sec. 2 of the CC Act was reasonable and adequate, and enabled the Court to properly prepare a hearing. According to the Polish Bar Council the decision to hold a hearing and set a date ought every time to belong to the Constitutional Court, while the ordinary legislature should not unjustifiably, and as such disproportionately, limit the Constitutional Court in effective and efficient performance of its tasks by imposing remote dates for holding hearings. This regulation has no reasonable justification and deprives the Constitutional Court of the ability to hold hearings and issue judgments in cases which must be determined without delay, that is cases important from the point of view protecting the interests of the state as well as individual rights and freedoms. In the Polish Bar Council’s opinion Art. 1 point 12 of the Amendment Act also violates the right to a fair trial and the associated right to have a case heard without undue delay, which ought to be possible also in proceedings before the Constitutional Court. In addition, the Polish Bar Council points that extension of the length of proceedings before the Constitutional Court associated with the requirement that 3 or even 6 months must pass between the notice and the hearing, may consequently obstruct the appellants’ ability to file the case with other courts and international tribunals to protect an individual’s rights and freedoms before such institutions, but which require exhausting the domestic route before national institutions. 
45. Pursuant to Art. 1 point 14 of the Amendment Act the legislature changed the previous Art. 99 sec. 1 of the CC Act and introduced a rule whereby the Court’s judgments are issued en banc by a qualified 2/3 majority of votes. In the opinion of the Polish Bar Council introduction of the requirement for the Constitutional Court to deliver judgments en banc by a 2/3 majority constitutes a gross violation of Art. 190 sec. 5 of the Polish Constitution, and in addition violates the right to a fair trial guaranteed by Art. 45 sec. 1 of the Constitution, Art. 6 sec. 1 of the Convention, Art. 14 sec. 1 ICCPR and Art. 47 CFR because it introduces the requirement, not provided for in the Constitution, to issue judgments by a qualified majority and moreover may result in the inability of the Court to give judgment at all due to absence of the required majority. 
46. Already at the stage of legislative work the Polish Bar Council indicated that the term “majority of votes” in Art. 190 sec. 5 of the Constitution must on no account be defined by means of an ordinary legislative act; no other legislature than the constitutional legislature is allowed to “supplement” a constitutional standard through an ordinary act. The Polish Bar Council also indicated that the authors of the draft did not justify the requirement of qualified majority only when the Constitutional Court adjudicates en banc, without applying it to judgments given by 3 or 7 Constitutional Court judges, which clearly makes this standard contrary with Art. 2 in conjunction with Art. 190 sec. 5 of the Constitution.
47. The Polish Bar Council again emphasizes that failure to achieve the required majority will lead to inability to pass judgment at all, thus depriving applicants of the right to a fair trial, for instance in situations when they resort to a constitutional complaint, heard en banc on  motion of the adjudicating panel, to challenge the provisions of a legislative act or any other normative act on the basis of which a court or public administrative body ruled in the matter of their rights and freedoms or duties defined in the Polish Constitution. More importantly, the Amendment Act did not introduce the requirement that a 2/3 majority must be achieved for judgments determining non-compliance of the challenged normative act with a higher ranking act, while the amended Art. 99 sec. 1 of the CC Act stipulates that the 2/3 majority applies to all judgments, that is also those determining compliance of the challenged act with a higher ranking act, stating that the challenged norms are not in conflict with the indicated control models, or judgments on discontinuance of proceedings. This requirements also applies to judgments in the matter of compliance with the Constitution of the objectives and activities of political parties and determinations of competence disputes between constitutional central government bodies, as well as obstacles in holding office by the President of Poland.
48. In the opinion of the Polish Bar Council Art. 99 sec. 1 of the CC Act amended by Art. 1 point 14 of the Amendment Act not only violates the principle of the Constitutional Court passing judgment by a majority of votes, as expressly and unequivocally stipulated by Art. 190 sec. 5 of the Constitution, but also the right to a fair trial guaranteed by Art. 45 sec. 1 of the Polish Constitution, Art. 6 sec. 1 of the Convention, Art. 14 sec. 1 ICCPR and Art. 47 CFR, the right to lodge a constitutional complaint guaranteed by Art. 79 sec. 1 of the Constitution, as well as Art. 188 and Art. 189 of the Polish Constitution. Breach of Art. 188 and 189 of the Constitution consists in the fact that introduction of the requirement to pass judgment by a 2/3 majority may prevent the Constitutional Court from issuing a judgment concerning compliance of a normative act with normative acts of higher rank, compliance with the Constitution of the objectives or activities of political parties and determination of competence disputes between constitutional central government bodies, that is fulfillment of its constitutional powers and duties. The standards adopted in the Amendment Act may lead to a situation which is exceptional and unique in the judicial systems functioning in democratic countries, where the Constitutional Court would be unable to issue a judgment on the merits in a case under its consideration. In these circumstances the right to a fair trial will be violated in the context of the right to obtain a determination on the merits from a court appointed for this purpose.
49. The Polish Bar Council would like to indicate that the requirement of ordinary majority for adjudication is provided for in all Polish procedures regulating judicial proceedings, i.e. Art. 324 sec. 2 of the Code of Civil Proceedings, which apply to proceedings before the Constitutional Court insofar as they are not regulated by the CC Act, and in Art. 111 sec. 1 of the Code of Criminal Proceedings and Art. 137 sec. 2 of the act Law on Proceedings before Administrative Courts.

50. The majority requirement is a solution frequently encountered in regulations governing the system of constitutional and international courts. For instance the rule of ordinary majority is stipulated by the Convention in relation to the ECHR, as well as the Treaty on the Functioning of the European Union in relation to the European Court of Justice. The same rules apply to the International Court of Justice and the International Criminal Court. Similarly, the European Supreme Court gives judgment in numerous (frequently controversial) cases by an ordinary majority (for instance in Obergefell vs. Hodges, 576 US__(2015)). A similar situation applies to the German Constitutional Court, except that the composition of the two Senates of the Federal Constitutional Court must be an even number and for this reason five votes are required of a total of eight judges making up the panel in each Senate.
51. According to the Polish Bar Council Art. 5 of the Amendment Act, which provides for the entry of the act into force on the date of its publication, is not only contradictory with the rule of appropriate period of vacatio legis derived from the principle of a democratic state as defined in Art. 2 of the Polish Constitution, but also violates the right to a fair trial.
52. In the PBC’s assessment the method of proceeding on the Amendment Act and absence of vacatio legis of the Amendment Act must be considered in the context of Art. 6 sec. 1 of the Convention. The Polish Bar Council is of the opinion that the approach suggesting that the legislature decided to adopt a regulation stipulating that the Amendment Act would come into force upon its publication was aimed to prevent the Constitutional Court from reviewing the constitutionality of the act, is in fact quite legitimate.

53. The Polish Bar Council notes that in its previous jurisprudence on the grounds of Art. 6 of the Convention the ECHR also referred to issues associated with the limits of the legislature’s intervention in pending court proceedings. It is to be pointed that the ECHR’s approach referred to a situation where a change of legal status actually infringed upon the interests of a specific participant in the court dispute.
54. In its judgment of 9 December 1994 issued in Stran Greek Refineries and Stratis Andreadis vs. Greece (application no. 13427/87), evaluating the intervention of the legislature in proceedings pending before the Greek court to which the Greek government was party (the Greek parliament at express speed passed a law making sure that the State Treasury wins the case), the ECHR presented an opinion which by analogy applies in the present case. In the ECHR’s view the principle of rule of law and concept of a fair trial defined in Art. 6 of the Convention rules out any interference of the legislature in the operation of the judiciary in a way which aims to affect the outcome of the dispute. In the opinion of the Strasbourg court a state being party to the Convention violates a conventional standard if it allows legislative inference into pending proceedings in a way which aims to achieve only one effect: ensuring a favourable judgment for itself (§§ 49 and 50 of the judgment). In the opinion of the Polish Bar Council the current situation, in which the Parliament, by passing a legislative act which profoundly interferes with the functioning of the Constitutional Court, introduced legal solutions which make it impossible for the Court to assess compliance of that act with the Constitution, must be regarded in a similar way. The legislature’s requirement that the Constitutional Court must adjudicate cases in the order of receipt may result in violating the right to a fair trial guaranteed by Art. 6 of the Convention, if only by extending the time needed to determine the case. 
55. In the assessment of the Polish Bar Council also the provisions of the Amendment Act which introduce or modify the rules of disciplinary liability of constitutional judges and expiry of their mandates are in gross conflict with the principle of division of powers as provided for by Art. 10 sec. 1 of the Polish Constitution, the rule of autonomy and independence of courts and tribunals as par Art. 173 of the Constitution, the rule that judges are irremovable as per Art. 180 sec. 1 and 2 of the Constitution, and the rule that Constitutional Court judges are subject solely to the provisions of the Constitution, as provided for in Art. 195 sec. 1 of the Constitution. In addition, the PBC notes the incompliance of these provisions with the right to a fair trial guaranteed by Art. 45 sec. 1 of the Constitution, right to an effective appeal measure guaranteed in Art. 78 and the right to defense guaranteed by Art. 42 of the Constitution and Art. 6 sec. 3 of the Convention.
56. By virtue of its Art. 1 point 16 the Amendment Act revoked the previous Art. 28 sec. 2 of the CC Act, which provided for disciplinary liability of Constitutional Court judges also for their conduct before taking office if they failed in their duties when holding public office or proved to be undeserving of the office of a Constitutional Court judge. The Amendment Act also revoked point 3 Art. 31 of the CC Act which provided for the disciplinary penalty of removing a judge from office by introducing in its place a special procedure described in the new Art. 31a and Art. 36 of the CC Act, which stipulates that a judge of the Constitutional Court may be removed from office by the Polish Sejm on a motion by the General Assembly of Constitutional Court judges (the “General Assembly”). The PBC points that by operation of the Amendment Act a situation was created whereby there are two disciplinary procedures for Constitutional Court judges, the first being only proceedings before the General Assembly and limited to a disciplinary penalty of reprimand or warning, and the second, the proceeding before the General Assembly and the Sejm, which may result in removing a judge from office.
57. The procedure introduced by the Amendment Act stipulates that the Sejm, acting on a motion of the General Assembly, is a body authorized to remove a Constitutional Court judge from office, the General Assembly adopting a resolution to apply to the Sejm either on its own initiative or on a motion of the President of Poland or the Minister of Justice, that is representatives of the executive power. The Polish Bar Council firmly emphasizes that the mere ability of representatives of executive government bodies to apply for issuing disciplinary proceedings against a judge of the Constitutional Court may be understood as an attempt to influence the independence of Constitutional Court judges, and as such a breach of Art. 10, Art. 173 and Art. 195 sec. 1 of the Constitution.

58. The Polish Bar Council would also like to note that the modification of provisions regulating disciplinary proceedings against Constitutional Court judges entirely changes the essence of such proceedings because it stipulates that the Polish Sejm takes part in a process so far only reserved for the Constitutional Court itself. In “exceptionally evident circumstances” not further specified in the CC Act, the General Assembly only initiates the proceedings while the Sejm becomes the executor. More importantly, the situation where despite the unequivocal intention of the General Assembly the Sejm, having previously chosen in a majority vote a candidate for the office of constitutional judge, will ultimately find that the person indicated in the application ought to continue to hold the office of constitutional judge despite the negative opinion of the General Assembly, cannot be entirely ruled out. In this case the General Assembly, which is an internal body of the Constitutional Court, will be deprived of the ability to remove a judge from office while the judge will continue to officiate.
59. The Polish Bar Council would also like to point that the introduction of a remedy which is not nominally a disciplinary penalty must be considered as granting the legislature the right to interfere with the term of office of a Constitutional Court judge, which conflicts with the principle of autonomy and independence of the judiciary expressed in Art. 173 of the Constitution, the principle that judges are irremovable and that a judge (including a Constitutional Court judge) can be removed from office only on the basis of a court judgment as set out in Art. 180 sec. 1 and 2 of the Constitution. In line with the opinion presented in the course of work on the Amendment Act the Polish Bar Council points that although such solutions are present in other countries (for instance in the US the impeachment procedure may also be initiated against a judge of the Supreme Court judge
), it is entirely alien to the Polish constitutional tradition. Regardless of the procedure, removal of a constitutional judge from office must be treated as a disciplinary penalty with all due consequences.
60. In addition, the Polish Bar Council would like to point that pursuant to Art. 29 of the CC Act, in disciplinary proceedings the Constitutional Court currently issues judgment in two instances. In case of a motion by the General Assembly the Polish Sejm “in exceptionally evident cases” to remove a Constitutional Court judge from office the judge will not be entitled to any appeal measure, against the resolution of the General Assembly of Constitutional Court judges or resolution of the Sejm. The provision of Art. 36 sec. 1 of the CC Act, as it reads after amendment by Art. 1 point 8 of the Amendment Act, constitutes a violation of Art. 78 of the Polish Constitution (“ Each party shall have the right to appeal against judgments and decisions issued in the first instance. Exceptions to this principle and the procedure for such appeals shall be specified by statute”) and Art. 2 of Protocol no. 7 of the Convention (“Everyone convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence reviewed by a higher tribunal. The exercise of this right, including the grounds on which it may be exercised, shall be governed by law.”)
61. In the opinion of the Polish Bar Council, the change of concept concerning the disciplinary penalty of removal from office introduced by Art. 1 point 5, 6, 7 and 8 of the Amendment Act, is unequivocally contradictory with Art. 180 sec. 2 of the Polish Constitution. This provision clearly indicates that a judge may be removed from office against his or her will only on the grounds of a court judgment, and only in cases governed by statute. Fulfilling the principle of tripartite division of powers expressed in Art. 10 the Polish Constitution thus rules out the possibility of removal of a judge from office by a legislative body, such as the Polish Sejm.
62. The Polish Bar Council would also like to point that the regulations introduced by the Amendment Act which specify the procedure of removing a Constitutional Court judge from office by the Sejm are doubtful from the point of view of legislative propriety associated with the requirement that provisions of law, especially repressive law, must be specific; in addition they may also affect the exercise of the right to a fair trial in proceedings before the Constitutional Court.
63. As the Group of 8th term Sejm Deputies being the Applicant in the case registered under number K 1/16 rightly notes with reference to the Constitutional Court case law, the provisions of law which set out the principles of disciplinary liability, that is liability of a repressive type, must respect the guarantees established in Chapter II of the Polish Constitution. The PBC emphasizes that a fundamental guarantee in repressive proceedings, to which proceedings concerning removal of a Constitutional Court judge from office certainly belong, is the right to defense, both in formal as well as substantive terms, guaranteed by Art. 42 of the Constitution and Art. 6 of the Convention.

64. The standards set forth in Art. 31a and Art. 36 of the CC Act as modified by the Amendment Act raise doubts as to compliance with the right to defense because, by introducing a separate course of proceedings with regard to Constitutional Court judges, they do not define the procedural guarantees enjoyed by the judges or grant, as mentioned above, the right to an effective appeal measure guaranteed by Art. 78 of the Constitution and Art. 2 of Protocol no. 7 of the Convention. In addition it is to be pointed that the ability to remove a Constitutional Court judge from office is allowed in “exceptionally evident cases” without indicating exhaustively what these “exceptional” cases are. Considering the repressive character of the norm providing for the removal of a judge from office, the provision of Art. 31a sec. 1 of the CC Act as it reads after the Amendment Act must be considered as being in gross conflict with the principle of proper legislation as set out in Art. 2 of the Constitution, the rule of division of powers as per Art. 10 of the Constitution and the principle of autonomy and independence of the judiciary derived from Art. 173 of the Constitution.
65. Finally, the Polish Bar Council would like to point that the amended provisions of the CC Act referring to the procedure of determining expiry of the mandate of a Constitutional Court judge do not specify the time limit for the Sejm to reach a determination with regard to removing a judge from office. As a result a judge to whom such a motion relates remains in a state of suspension with regard to his or her legal and professional position. A motion for removing a judge from office by the Sejm may create an impression that the judge to a certain extent becomes a “hostage” of the parliamentary majority; he or she is an officiating judge whose status and ability to continue to adjudicate depends upon the wish of a non-judicial, strictly political body, and moreover, a body which is a statutory participant of proceedings before the Constitutional Court. This situation undermines the independence of the judge, confidence in his or her eligibility to hold office, consequently undermining the image of the entire constitutional judiciary. Due to the absence of a time limit for the Sejm to make a determination this state of affairs may last for an unspecified period of time.
66. A motion of the General Assembly to the Sejm pursuant to Art. 36 of the CC Act may also be considered in the context of excluding the judge to whom the motion for removal from office relates from participating in the cases heard by the Constitutional Court. It cannot be ruled out that before the conclusion of the procedure before the Sejm it may be necessary for the judge covered by the motion to be excluded from adjudicating on account of lack of impartiality as a result waiting for a determination by the Sejm, which is a statutory participant of all proceedings before the Constitutional Court. The Polish Bar Council would like to point that this situation, in the context of absence of a specific time limit for a determination by the Sejm, may consequently lead to significant delays in hearing applicants’ cases, and as such violate the right to a fair trial in the context of the right to have a case heard without undue delay. Another concern which arises at this point is that if exclusion of a judge for the reasons indicated above took place parallel with exclusion of further two judges of the Constitutional Court, for other reasons, even beyond their control, it would become impossible for a case to be heard by the obligatory en banc panel of 13 judges. This situation, due to the introduced requirement of en banc adjudication of 13 judges, will be an obstacle for the Constitutional Court to deliver judgments, thus violating the right to have a case heard on the merits by an appropriate court. 
For and on behalf of the Polish Bar Council 
/-/ Advocate Mikołaj Pietrzak

Chairman of the Human Rights Commission

of the Polish Bar Council.
� The opinion of the Polish Bar Council of 22 December 2015 is available on: http://www.adwokatura.pl/z-zycia-nra/opinia-nra-nt-poprawek-do-nowelizacji-ustawy-o-tk/.


� Cf. Europejska konwencja o ochronie praw człowieka i podstawowych wolności. Komentarz [European Convention for the Protection of Human Rights and Fundamental Freedoms. A commentary] edited by L. Garlicki, Warsaw 2010, pg. 248-249. 


� „La Cour rappelle que d’après SA jurisprudence constante, une procédure relève d l’article 6 § 1 de la Convention, même si elle déroule devant une jurisdiction constitutionnelle, si son issue est déterminante por des droits ou obligations de caractère civil”. 


� In 2015 the Constitutional Court took advantage of the ability stipulated in Art. 267 TFEU requesting a preliminary ruling of the EU Court of Justice concerning the legality of EU secondary law (decision of the Constitutional Court of 7 July 2015 in case no. K 61/13, Z.U. 2015/7A/103).


� Art. II section 4 of the US Constitution: the President, Vice President and any civil officer in the United States shall be removed from office on conviction of treason, bribery or other high crimes and misdemeanors.
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